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The Cabinet approved, on 23 March 2017, the new law for the Iraqi National Oil 

Company-INOC and passed it to the Parliament/House of Representatives to 

legislate in accordance with legislating and constitutional procedure.  

From formal aspects, the draft is very brief and vaguely worded; disappointing 

in substance; imprecise structurally and functionally. Therefore, the proposed 

law in its current form is not applicable and, thus, should be re-examined 

radically within a comprehensive approach that takes into account the 

fundamental changes pertinent to the subject maters; this what this contribution 

is all about. 

 

To begin with I must mention that many drafts for INOC law have previously  

been proposed, presented and debated, whether through initiatives (official or 

individually) and some even went through “first reading” by the Parliament; or 

within the many drafts of the Federal Oil and Gas Law-FOGL since 2007. 

Also, I published (mostly on this IBN website) many analytical articles on all 

these attempts and cooperated with the Ministry of Oil in this regard, the last of 

which concerns the draft proposed by the Ministry to the Council of Ministers  

in September last year. 

 

After careful reading of the current proposed law and other related laws, I came 

to formulated views and make the following remarks: 

First: The proposed draft law is very narrow and brief in form, structure and 

substance. It contains nine short articles, especially those related to the 

mission, mandate and functions of INOC (Article 5).  

Moreover, there is an apparent contradiction with regards to the activities 

and functions of INOC, which covers gas at the time when the Ministry of 

Oil proposes, to the Council of Ministers, another draft law relating to the 

formation of the Iraqi National Gas Company-INGC! 

  

 Hence, there could be both a contradiction as well as an overlapping 

between the two companies if both laws were approved. On the other hand, 
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this law could indicate that INGC idea has been abandoned for good or 

temporarily.  

In both cases, this refers to lack of coordination and absence of 

comprehensive holistic view when the draft law was debated and approved 

by the Council of Ministers; this also indicates to the inability of the 

Ministry / Minister of Oil to clarify the matter before the Council to prevent 

the occurrence of this legal muddle.    

 

Second, the reason behind what mentioned in the above paragraph may be due 

to the reliance of the proposed law largely on a law dating back to the 

sixties of the last century; which is still valid constitutionally. 

Article 1- Second of the proposed law stipulates that "the company 

established under the provisions of this law shall replace the company 

established under Law (123) of 1967 and its provisions shall apply as long 

as these provisions do not contradict the provisions of this law." 

 

The text of the said Article calls for following remarks:   

I- The reference to Law (123) of 1967 was inaccurate, ambiguous and 

could cause legal problems because this law was amended four times 

between 1968 and 1976 by laws; known in number and date. Accordingly, 

the fourth amendment constitutes the legal base that should be adopted 

and referred to, not the first original version of 1967. 

 

Such an erroneous reference to Law 123 may be due to either lack of 

knowledge by the Council of Ministers and the Ministry / Minister of Oil 

of those four amendments to that law (the error argument: caused by haste 

or negligence or lack of awareness), or they deliberately ignored those 

amendments, despite their validity is legal and constitutional (the 

intention argument).  

I will go for the error argument, since the intention argument implicitly 

implies that the four laws generated the amendments were nullified; but 

no evidence, supporting such invalidation of these laws, is available. 

Nevertheless, under either argument, this is a drafting error in the text of 

the draft law and constitutes a procedural difficulty in the enforcement of 

the law and, therefore, must be addressed to avoid many possible 

operational problems.  



 

3 
 

To overcome this, intentional or otherwise, error is to redraft part of the 

above article to read as follows: "Under Law (123) of 1967, as amended". 

 

II- The phrase, " its provisions shall apply as long as these provisions do 

not contradict the provisions of this law”, requires further clarification, 

especially in the comparative analysis between the two laws. 

  

The amended Law (123) has relatively long well-drafted 25 articles, and 

was amended four times within ten years period due to implementation 

necessities. This means, all that is not mentioned in the proposed law shall 

be covered by the provisions of amended Law (123).  

But, because of the significant time difference between the two laws and 

due to the fundamental changes in circumstances it becomes impossible or 

impractical to apply some provisions of the amended Law (123) in the 

present or future circumstances.  

Examples highlighting “circumstantial changes” are many, such as the 

role and authority of the President of the Republic; the Deputy Ministry of 

Oil and Minerals; the powers of the Minister of Oil, especially in case of 

conflict with INOC Chairman; the amount of domestic borrowing; 

functions and powers of INOC  Chairman and its Council, etc. 

 

It is necessary to review several articles of the amended Law (123) to 

make it compatible with the requirements of the current and future 

circumstances appropriate to the work and activities of INOC.  

 

Thirdly, the above mentioned “circumstantial changes” principle or argument 

must also include some of new articles or texts that deal with the 

variables, maters and relevant developments that have occurred since / 

after the fourth amendment in 1976 to the amended Law (123). The 

inclusion of such articles or texts shall be either in the amended Law 

(123) or in the new proposed law. 

Among the most important and obvious examples of issues to be included 

or taken into consideration, seriously and clearly are: quantitative 

expansion and qualitative development in the "owned and subsidiary" 

companies by INOC; the Law for the Protection of Hydrocarbon 

Endowment (84) of 1985; bid rounds licenses;  emphasizing the need to 

comply with the Law (97) of 1967 (As referred to in the Fourth 
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Amendment in 1976 to Law ( 123); review and define the functions of 

INOC to avoid inclusion of activities that are outside the scope of its 

work; to concern with matters related to health, safety, environment 

(HSE) and other maters under "Corporate Social Responsibility-CSR ", as 

well as work to intensify and accommodate the “Local Content and 

Concerns-LC&C”, etc. 

Accordingly, it is very necessary to add some new articles either to the 

proposed law or to the amended Law (123) to deal with the relevant 

changes and developments that occurred after the fourth amendment in 

1976 to Law (123). 

 

Fourth: The proposed law includes reference to several laws that will be applied 

to and by INOC. These laws, in addition to other laws referred to in the 

amended Law (123), may conflict with each other, and that may create a 

situation of "legal vicious circle" that could constitutes a legal impediment 

with adversely impacting efficiency and effectiveness of INOC.  

Since the Council of Ministers will prepare a system of incentives for 

INOC employees, it is necessary to examine all these laws in depth and in 

a way to ensure consistency of their validity to and applicability for INOC 

and attempt to remove or neutralize any contradictions between those 

laws, if any. 

 

Fifth, matters relating to the core of INOC structure, namely the 

“Administrative Council/Board of Directors" cause much concerns and from 

different premises. 

I- The composition and formation of the "Administrative Council/Board of 

Directors" is based on outdated and obsolete formula that is no longer 

appropriate in view of the current and future conditions of the work of an 

oil companies.  

INOC is concerned only with one sub-sector of the petroleum industry, 

namely the extractive sector. This entails members of the Board of 

Directors to have the required professional knowledge and experience of 

the technical, technological, scientific, economic, contractual, working 

and other aspects of the sector's activities. 

Based on that, it is only rational to question the justifications of having  

representatives of the Ministries of Finance and Planning and the Central 

Bank as members of the Board of Directors at the time there is no 
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representative of the petroleum producing provinces or the working staff 

in the company or technical institutes and specialized colleges or business 

associations for those working in this sub-sector.  

 

II-The proposed draft law did not specify many important and regular issues 

such as: the functions and powers of the Chairman and the Board of Directors 

of the company; the mechanism of decision making; the quorum and other 

matters related to the work of the council.  

This means the application of the articles and paragraphs relevant to these 

matters will be governed by those of the amended Law (123). 

 

Also, the proposed draft law did not include any reference to "alternate 

members" and it is not clear whether the presence of the two alternate 

members mentioned in the amended Law (123) is inconsistent or in 

compliance with the proposed draft law, which requires clarification. 

 

Regarding the two experts to be nominated by the Minister of Oil, the 

proposed draft law did not mention whether they should be from “within”,  

among the staff of the oil sector or from outside; and whether the nomination 

is subject to the approval of the Board of Directors or imposed on it. 

 

It may be useful to include in the Board of Directors independent, non-

permanent and non-voting members with proven expertise in the essential 

aspects of the extractive sub-sector.  

  

III-Last but not least, it is rather strange and suspicious that the proposed draft 

law did not include or confirm the principle of "independence" of the Board 

of Directors, with the exception of a slight reference to it in the “justification 

of the law” at the end of the draft. 

This is significant flaw that may have negative impacts on the company's 

work, especially in the case of individualistic, opinionated and authoritarian 

tendencies of the Minister of Oil and / or the Prime Minister. It is worth 

mentioning that the previous drafts of INOC laws and amended Law (123) 

emphasised and confirmed in their articles, and not in the “justification” 

phrase, on the principle of the independence of INOC Council. 

The lack of or weakened independency of the Board of Directors is in 

complete contradiction to all current practices in all or most of the national oil 
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companies. 

 

The above remarks make it imperative and absolutely necessary to review and 

redraft all articles and paragraphs related to INOC’ Board of Directors. 

 

Sixth: The proposed draft law does not specify directly and explicitly the 

activities of and scope for INOC. But, from the reference to the "owned" 

companies, INOC activities are confined, according to Article 4-Second: 

2, to "exploration, extraction and production of oil and gas". 

In light of this provision, state companies involved in the transportation of 

crude oil (Pipeline Co.) and marketing (SOMO) are outside the scope of  

INOC, while the Iraqi Drilling Company (may and may not)  be within 

the "owned" companies that become part of INOC. 

 

It is therefore necessary to specify in the draft law and clearly what the 

activities of INOC are and identify the name of the existing companies 

that would be owned by INOC when its law enter into force.  

 

On the geographical level, the scope of INOC work, according to Article 

5, "all oil and gas areas in all the territory of the Republic of Iraq and its 

territorial waters and continental shelf" and, in accordance with Article 1-

first, "to open branches inside and outside Iraq." 

 Despite the constitutionality of Article 5 referred to above, in reality 

actual functioning in the Kurdistan Region and the "disputed" areas may 

face some obstacles by the government and the authorities of the Region. 

 

But what is more worrisome is mandating INOC, under Article 5, "co-

share with third parties, upon the approval of the Council of Ministers, if 

it finds that better to achieve its purposes".  

In view of the importance and risks of this paragraph, the following 

observations must be made: 

I- The term and practice of "participation or sharing" in the extractive 

industry can take many forms with different contractual frameworks 

and legal governance; and some of these contractual frameworks may 

conflict with the current Constitution or with valid laws.  

II- The term "third party" includes Iraqi partner(s) and non-Iraqi 

partner(s) (foreign: Arab or non-Arab). This would be reflected in the 
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nature of the participation and the legal requirements for its validation, 

approval and implementation.  

III- INOC should provide the technical, economic and legal feasibility of 

such participation, which proves that such participation is the best 

available option for achieving INOC purposes; especially with regard 

to adherence to and achieving actual competitiveness among potential 

partners.   

IV- Such participation should be in full compliance with all valid laws, 

especially Law 97 of 1967, amended Law 123 of 1967 and Law 84 of 

1985. Moreover, the legal modalities of such participation should not 

contradict those approved by the Ministry of Oil for the four bid 

rounds. 

V- In light of the foregoing, if this partnership is with a non-Iraqi 

partner(s), the approval of the Council of Ministers is insufficient and 

unconstitutional and therefore must be submitted to and approval of 

the Parliament; the enactment of the related ratification law and when 

that law was published in the Official Gazettes (Al-waqaa’ Al-Iraqiya), 

the law takes effect and the related participation acquires the required 

legal legitimacy. 

 

Therefore, it is very necessary to reformulate Article 5 above and take into 

account the observations mentioned herein. 

  

Seventh: The proposed draft law neglects many modern concepts, principles 

and practices. For example, the principle of transparency has not been 

mentioned, although Iraq is a compliant member of the Extractive 

Industries Transparency Initiative-EITI; efficiency, effectiveness and 

“value for money” are absent; there is no mention of combating 

corruption, though Iraq is a signatory to the International Convention 

on this matter. The company is not obligated to pursue competitive 

contracting procedure to ensuring best results as required by the current 

Constitution. Moreover, the draft law did not oblige the company to 

publish information and periodic reports covering all its activities so 

that citizens (as owners of the oil and gas wealth according to the 

Constitution) have the opportunity to view and evaluate the company's 

work and the accountability of its Chairman and Board of Directors. 
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Hence, it becomes a matter of urgency to include all the above mentioned issues 

in the company's law. 

  

Eighth: As stated in the " A Position Statement: Towards Sound Oil Plans, Policy and 

Governance” (recently presented by Tariq Shafiq and Ahmed Mousa Jiyad), separation 

of oil planning, policy-making and supervisory tasks from its technical and commercial 

operations has become almost universally accepted practice. The Ministry of Oil should 

be tasked with the policy-making, regulatory and supervisory roles, while INOC is 

entrusted with the technical and commercial roles. 

As is clear, the draft of the proposed law does not include such modern international 

trends in determining the relationship between the ministry and the company. 

Reinstating INOC is welcomed development provided its law provides the company 

with real power, organizational structure and independence to ensure effectiveness, 

efficiency and prudent management of the upstream petroleum. INOC should not be 

perceived as or structured to be just a junior partner to IOCs with limited managerial 

and decision-making role. 

Based on the above, I conclude and suggest the following: 

First, the proposed law is not good enough, legally, constitutionally and 

operationally, to form solid base for reinstating INOC. Therefore, the 

law must be rejected by the House of Representatives and returned it 

to the Council of Ministers for reconsideration; 

Second, amended Law (123) of 1967 should be seriously and thoroughly 

reviewed and revised in light of the changing circumstances and the 

requirements, practices and frameworks of current oil companies and 

future prospects.  

Alternatively, there should be a new law to be drafted based on the 

outcome and lessons learned after the thorough reviewing process of 

Law (123) of 1967, above mentioned.  

Third: it might be useful to assemble special team composed of very 

limited number of experienced, competent with proven track record 

professionals (not friends and acquaintances of or for regional 

considerations imposed by people of influence in the Ministry) to 

carry out the task mentioned in (second) above; with a specific 

period of time, agreed methodology, work phases, deliverables, work 

plan and defined role for each member of the working group. 

  

This article was first written in Arabic and shared with my extended network of 

professionals on 22 April 2017    


